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SrttB op NE|r voRK

IIttE !!tx corocS8troN

-rr-3**rtrff t--Fttr-o3ffi I----r--*-GI*.tl[---***:

tn th; l{rttcr of lPplleetlonl I
I

of t
!

nftsssrqlln[rp nTBYESTB cotgr$r (Dl[.l I
any (H.J.l r

I
for rcvhlon or rafund of fnnehLrc t
taru undcr trtLcla 9ql for thc f,lrcrl t
yo.n cnded Oetober 31r 1960 through t
oetobg 3lr 196{, and llcanrt fcc I
burd on thc firerl yaar cndad I
Ootober tlr 1960 rrnder lrtlclo 9 I
of tlrr tu lmr t

D---.-*---i

tntcrnrtl.onal Hanrcr!.r contr)rny (D.1.1 havlng fllcd

rppllertl.onr for rcvl,tLon or mfundr lnd a heering havLng bcrn hcld

on Frbruarlr 2l; 19?t bcforo John ir. Genovt ehr E[rlng of flclr of t'hr

Dcpartncnt of Tr*atLon end Flnance, at thc offl'eo of thc Strto !!rr

Coml,mlon, Etatc Cupur, llbanyl 11. Y. L2227, et rlrlch hcarlnE

R. Er OafrlrOn, Etq. Of countClp tnd I.,. A. OrgoOdr gcnCrAl tAX

acaountant of Bhe corp'oratl,on appaared Partonllly and t.rt'lflcd, rnd

thr rooord hrvl,ng bean duty anrnlncd lnd conll.dcrcd by thc ggltl !!rr

ComLlrlont

It 1r hcrcby foundr

(U tntcrnatLonrl f,arvcrter Coeprny, Lncorporatrd ln nlu

Scrrny on Srptonbor 1,9, 1918. begarr dolnE burlnorl ln Xcry lorh on

gcptcnbGr lOs L918. tt f,llsd I Cartl.ftcatc of lfermLnltl,on rlth thc

Acr york Eoerctary of State lndleatlng Ltl crlrtonct ret tenlnrErd

on Ntr€h l?, 1966 by nergcr Lnto lntornrtlonal Errvrltrr Coqrrnyt

lnoorgnnted Ln pol;xlr€ on DcEcnber 22t X965, Ftrtnchlrc tU

rogurna rtr. lLlcd on a eonbl"ncd baril slgh ccrBal,n rrtrolly.-orncd

rubrl.dlartct.
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(2) Baeed on a field audlt examLnation, the CorporatLon

lFul Burelu tstetred addLtlonal taner and ll.cenle fee lr followrr

Ar!,iclc 9-A

Elagal Year Ended

to/3L/60
LA/3L/6r
ro/3L/62
LO/3L/63
LolsL/64

gldad Franehlrc Trn

917 ,567 .60
7 ,967  .62
gr  569 .0g
61359.74
7 ,372 .94

Art ic le 9

Flgeal Year Ended Ldded Llccnre Fce

51  315 .50LA/3L/60

!!he above amounte are ln ditpute only wlth rerpeet to thtt

portlon based on treatnent of certaLn ghort-term notet. Thc

Corporation Tax Bureau treated such notec as lnvertnent eapltal and

the ineome therefrom as invegtment Lncome. The taxpayer contendr

ehat the notes should be treated ag buglness eapltal and tha Lncone

therefrom as bueLness lneome. The ahort-term noter !t l.sruc

represent obllgatione of aueh flnance eorporatLona et Searr Roebuck

Aceeptanee eorp., General EleetrLc Cradlt eorp., eomcrciel Credit

eorp.r  C.I .T.  FLnaneial  eorp. ,  ete.  The notet  rdere ecqul . rcd f ron

banke or by dLrect purchase from the retpectlve fj.nlnce corporrtionr.

(3) Sectlon 208 of the ter( law readg Ln partr

"5. The term rLnvectnrent eapltal. mean! l,nvcgtmcntl
J"n stoeks, bonda and other eecurLtlct, corpoattc rgd
governmental, not held for aale to eugtonerl ln the
regular order of buglners

"6. The term rLnveEtment incomer mean! incone,
includlng capltal gainc ln excess of eapital lolles,
from lnveatment capital,

t '7. lfhe terrn rbugl,nees capitalr mean. r11 lttGta
other than eubsLdJ.ary capital, Lnveltncnt capltal,

(4) SectLon 3.31c of Rull.ngt of the State Tari eonmlrel.on

lseued t'tarch 14, L962 reads as followsr

"The rother securLtl.el. referred to ln the def lnlt lon
of invesbnent eapltal are l imlted to lecurlt lae
iesued by governmental bodies and tccurlt lee lerucd
by corporatLons, of a l lke nature ar ltockr end
bondsl whleh are cuatomart ly aold Ln the opGn
market or on a recognlzed exchange, dccl.gnsd at I
neans of Lnvestment, lnd lerued for the purpote of
financing corporate enterprisec and provldtng e
dletributlon of rights in or obllgattonl of, lueh
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enterprises. Such 'other eecurLtj.esI thus
ineLude debentureg, noteg and certLflcates of
indebtedness vsttich have many of the easentLal
charaeterietics of bondsr EDd certif lcatee of
interest and other instruments eviclencLng
proprietorahip rights in corSnrate enterprisee
which have many of the eesential characterlatlcg
of stoelc. They do not lnelude eorporate obl.l,gatj.ona
not commonLy known as secur{ties, cuch ar real
property or chettel mortgaget, contractg of lale,
purchaee noney obllgationsr short-term notel, blLlr
of ladi.ng, btlle of exchange and other comcrcLal
lngtrument8. r'

The $tate |rax Commieaion herby

DHf,ERMINES T

(A) The reference to ehort-term notel ln tha lagt

lentence of (4't above Lc Lntended to excludc from Lnvcatnent

capltal ahort-tero noteg acqul.red by a tar.payer aa t reeul!

of J,ts buolnega operatlongr such tt note! recelved ln palnent

for goods sold or servLceg rendersd. She rhort-term noteg

ln thlt case are not of that character and quallfy al 'other

leeurLtLear ln (4) above and therefore conatLtute Lnvertncnt

capLtal, as the noteg were lseued for the purpole of financing

the actl,vLties of the lsauera, were deel.gned t! a neanr of

Lnvestment tnd were purchaaed from bankr or dl.rect from the

llguerg. Accordlngly, the Lncome from the note! rrrr! properly

claseifled as Lnvegtment income and allocated by the invettmsnt

allocatlon pereentage.

(B! The added franchLge taner and llcenlc fce as

chqtn at (2) above are affLrned aa altetled. together wtth

etatutory chargea ts prcccribed Ln Sectl.on 213 of ArtLcle

9-A of the tarc law.

Datedr Albany, Ncrr York

t t f ls  21st of  August T974.
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In the Uetter of Pet,Ltions

of

IITTERNATIoNTI" HARvESTER coItIPAI{Y (otrtr,. )
pany (N.J.  )

for rqdetermlnatl,on of defLclencLec of
franehl,re tall under Artlcle 9-A of thc
tarc law for the flecal yearr ended
Octobcr 31, 1965 and October 31, 1956t
and deficl.ency of lLcence fee under
ArtLcle 9 baged on the f,lgeal year
onded October 31, 1966
- Q - * - -  - - - - - -  - - F - - - - - - ------------------- -- ---------

tnternatlonal Harveater conPany (pel.) having ftlcd

petLtl,onr for redeternlnaLLon of deflcLcncl.er, and a hcaring havLng

besn held on Fcbruary 2Ir 1973 beforc ilohn J. GenevLeh, Hearing

Officcr of the Departnen! of ranatLon and Flnance, at the of,fieo

of the State Tur Conunirelon, gtate Campur, Albany, N.Y. L2227. at

wlrtch hearlng R. H. Garrl.aon, Eoq. of couneelrand L. A. Orgood,

generaV t,rr recountlnt of the corlnratLon appearcd peruonelly and

'teetlfied, 
and th€ record havi.ng been duly examLned and conrl'dered

by tlre State lfax ComnlrsLon,

It le hareby foundr

(U Internatl.onal ltarvester Companyr Lncorporatod Ln

Nerr ji'errcy on Septenrber 19, 1918, began dolng buel.nera in Ncu

yori on Saptember 30, 191.3. It ftled a Certlficatc of lsrnLnatLon

wlth tha Nw York Seeratary of State lndlcatlng ltr extrtcncc wat

tcrmlnated on March 1?, 1966 by mergcr {nto Internatlonal BarvcltGl

Conpanyl lncorporated ln Dslawrre on Decenber 22r 1965. Franehicc

trrt rcturnr were flled on a corablned barLr wtth certrln wholly-

mrrcd rubrldlerLec.

(2) Baeed on a fteld audlt examlnatlon, the Corporatl.on

tlrl3 Bureau t laued notLces of dcfl.ci.ency for franchlra ttltal and

ll.cenee fee ar follower



Flscal Year Endedre

Lo/3L/65
LafiL/66

-2

Artlcle 9-A

Deficlency of Frenehho Trx

$5 .793 .26
11  120 .74

0rtrcrg ?
Def,le--lencV of Llcenre Fe6 Blred on the FLrcal Yeer Endcd LO/!L/66

Issued par value etock
License fee allocatlon percentage
Par value stock allocated to N.y.
Llcenee fee at lt ntl lr
PravLoue palzment
I'lcense fee defleleney

565, 24O .280. O0
1.  5339*

8 .670  .221 .00
10 ,837 .78

-O-
10r  837 .78

The above dcflclencles of franchige tui are in dlrputc

only wlth rerpcct to that lrortLon based on trcatmcnt of ccrtaLn lhort-

tern noteg. The Corlrorati.on Ta:r Bur€au t,reated ruch notee ar

lnvegtarcnt capital and the j.ncome therefrom ar Lnvertncnt lnconc.

The tarcpryer eontendg that the notea chould be treatad al burLncrs

eapital and the lncome therefrom ar burLneta incone. t[hc rhort-

term notel rt tgsue represent obllgrtLone of auch fLnance eorporttlonr

aa setr3 Roebuek AcceptancG corp., General Electrle crcdlt corp. r

ConmercLal credLt Corp.r C.I.T. Fi.nancial Corp., otc. !!he noter

were aeguLred from bankg or by di.reet purcharc f,ron tho rerpcctlvc

f lnance corlnratl,onl,

Th€ deflclency of llcente fee Lr in dhpute with rcrpect

to (1) treatmcnt, of the short-tern notee Lndl.cated abovc at lnvertnont

capital and (2) thc trxpayer clalmg that thc euccctlor eorlnratlon,

Internattonal Harvegter Company (Del.), should have boen glvcn cradlt

for the $241578.53 licenre fee palments previoueLy made by the

predeceesor corpofatLon, Int€rnational Harvert,er Company (N.it.l,whlch

would reauLt Ln no defici.eney of l icenge fee.

(3) Sectlon 2OB of the tax law reade Ln partt

o5. The term 'investment capLtalr netnt
inveetments Ln etocka, bonde and other eccurLtler,
corporate and governmental, not held for gale to
cugtomers in the regular eourte of bullnet!r
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iseued

(s)

a r
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x6. lhe term rlnvestment incomer meang income,
incLuding capital gaine in exceaE of capltal
Ioeses, from inveatment capitall o

' t7,  The term rbuslnega capLtal '  means al l
aaaets other than subgidiary cipital, invegtment
capital, . " : '

Seetlon 3.31c of RuIIng of the State Tax Cotmlaglon

March L4, L962 reade as follousr

"l!he I other gecurit ies I referred to in the
definttlon of invegtment capital are limited to
securitLes iseued by governmental bodieg and
aecurit, ies issued by corporationg, of a ltke nature
as stocka and bonda, whlch are cugtomarlly told
in the open market or on a recognized exchanget
deaigned aa a means of lnvegtment, and iccued
for the purpoce of financlng corporate enterprLaea
and providlng a diatributlon of rights ln, or
obligationa of, such enterprisea. Such rother
eecurit iear thug incLude debenturee, noter and
certificates of indebtedneaa which have many of the
esgential characterLrtl.ca of bondr, and certLfiaatec
of intereet and other Lnetrumentc evidencing
proprLetorshlp righta Ln corporate enterprlsee which
have many of the esgentLal characterirt lcs of
atock. They do not lnclude corporate obllgatlonc
not conmonly known lg securitiegr euch al real
property or chattel mortgagea, contractr of sale,
purchaee money obligatlonsr chort=term notes,
bllIs of ladi.ng, bll le of exchange and other eonnercl,al
lnstruments. "

Section 181 of Artlcle 9 of the tax law readc in partr

o. . . Every foreign corlrcratlon . o . doing buaineag
in this gtate, shall pay a l icense fee of one-
eighth of one per centun on its isgued par value
capltal gtock etoployed within thte ctate . . . for
the privilege of exercialng itc corporate franchl.seg
or carrying on itg buginesE in guch corporate or
organized capacLty in th iE t tate. '

There ls no provleion Ln Section I8I for permitting a credit

to a auccetaor corporation of a LLcence fee payment prevloualy

made by a predeceesor corlbratLon.

The State Ta:x conunLsal"on hereby

DECIDESI

(A) The referenee to ehort-term notea

sentence of (4) above Ls lntended to erclude

in the last

from invertnent

capltal. short-term noteo acquired by a taxptyer at a retult

of Ltg busineeg operatlons, ruch ag notea recelved in palment

for goodc gold or cervlceg rendered. The ghort-tern notcr
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in this ease are not of that character and quallfy a!

rother cecurl,t iesr in (4) above and therefore constLtute

investment capLtaL, as the notea were lgsued for the

purpoee of f inancing the activltLes of the Lgauerl ' w€re

deelgned ae a meang of investment and were purchaeed from

banke or dLrect from the ieeuers. Aecordlngly. the inems

from the notes waE properly clagsifled aa invectuent incone

and alloeated by the invegtment allocatl.on percentage.

(B) The lLcenge fee preecribed in Section I81 of the

tax law ig Lmposed on each reparate corlrorate entityr tnd

each such corporation ie entitLed to a credit only for

prevLoue palznente made againat Ltg own lLcenre fee llablltty.

Since InternatLonal Harvester Company (Del.) wae t"ncorporated

on Decernber 222 1965 and has made no prevl.ous palment, tt 1g

not entLtLed to rny credit. The palmrente aggregating

$24,578.53 were appl icable to the lLcenee fee l tabi l t ty of

fnternational HErvegter Company (N. J.).

(C) The notLcea of defLciency set forth at (2) above

are affirmed together wlth interest in aecordance with

Section 1084 of Articla 27 of the tax larr.

Datedr Albany, New York

th is  21s t  o f  Auqust  L974.
STATE TN( CO!,|}{ISSION



tlew \brk Stofe
,,.Yf ,, DePcrtmentof
rlfbF TAXATION
tS#4 ond FTNANCE

To

Re: Internat ional  Harvester

Unfortunately,  the Commission decis ion doesn'  t
iden t i f y  the  shor t - te rm notes .  A t tached is
that decis ion and the Court  decis ion.

Date L/6  /83

Michael Alexander
Secretary to the State Tax CommissionM -75. I



ffiItrllffiilitllj{t{iilt{
82 $96 N['W YORK STIPPLEMI'NT, 2d SERIES

58 ,A.D.2d 125
In the Matter of INTFIiN.{TIONA.L IIAR"

\TDSTBR COIV{PANY (a L}tlruwure Cor.
p,oration), Successor to Intern:ltillnal
Hanvester Company (a hlelv Jerse;y Cor.
poration), Petitioner.

v.

STIITE TAX COMMtrSSIOI{, Rosponrlent.

[Sr"rpreme Court, Appellate Division,
Thi rd Departnr t :n l .

.Iune 23. lg??.

. Corporation l irought proct,r,t l intrl to rc_
vrcu' detcrmination of thc Statr: I 'rLx Corn_
mission sustaining corporation franchise l,ax
and license fee a,ss<lssments and rlenying
credit for license fces pairi lry a p.,:,l..cr*uir
corp,)ra[ion. FolLrwing transf,.:r h;. orrlcr
of the Supreme Court at SpcciaiL Term, Al_
bany County, the Sluprerne d,iurt,, ,Appcilate
Division, Main, J,. held that: (1) 

^foreign

corporation was not entitletl to credit c,n iis
l icenr.e fees for l iccnse .fccs pairl bv ;rnothcr
foreign corporation whieh had ireen ab_
sorbed by it in mer"ger; but (Z) undcr rules
of State Tax Commission, short_lerrut notes,
were not "other securit ies" and thus income
therefrom was not investment income .forr
purpose$ of comlluting thc eorlroritt iorr fnrn_
cnlse tax as$essment of cnrporation holiing
the siame.

&fodified and

l. Startutes e-245
Taxation c*'251

had been absorbed by it in merger. Tax
Law $$ 180, 181; I lVlcKinnev's Consol.
Larvs, Statutes, $ 240.

l. Taxation e=glg(l)

The State Tax Comtnission is bound by
its own rules.

4. Taxation c-.382

Under rules of the l itate Tax Commis-
sion, short-term notes lvere not,,othcr secu-
rit,ics" and thus income lherefrom was not
investmenl incorne for trnt.poses of compub-
ing the corporation franchise tax assesri-
ment of corporation holtting l,he same. Tax
Law g 208, subd. b.

See publication Words and phrases
for other judicial constructions :rnd
definitions.

I 'axpayer seeking relief in thr: nal,ure
of a tax exemption must carry heavy bur_
dcn arrd be able to point to some proviriion
of law plainly giving thc exr:nnlrtion: but
statut,:, and regulations promulgarctl thcrc_
undcr, lcvying a tax shoultl b,: intr:rrrrcl,crl
as ordinary person reading il; woultl in1,er_
pret it and construed most strongly ag,ainsl
the government and in favor ur i,nl .ii.ir"n.
2" Cor;porations c>(i48

Foreign corporai;ion was not cntitlccl to
credit on its l icense'fccs for l icc,nsc fr:e,s
paid bv another lioreign corporalion r,1,[ial

De*Graff, Foy, Conil'a.y & Ilolt-Ilarris,
Albany (Michael l ' . Daly, Altrany, of coun-
sel), for petit ioner. 

,
Louis J. Lefkowitz, Atty. Gen., Albanl.

(Francis V. Dow and Ruth .Kessler Toch
Albany, of counsel), for respondent.

Before KANE, J. p., and MAHONEY.
MAIN, LAITKIN antt IdFIRLIHy, JJ.

M,, \ lN,  Jusr ice.

On December 22, Ig6b, petit ioner, Inter_
national Harvester Comp:rny, was,organ_
ized under the laws of th,: State of f jetu_
wiire as International lla;rvester CorDora_
tion, a wholly-owncd subsidiary of a New
,Iersey corporation, International Harvester
Company. Pursuant to a merger agree_

, ment, the New Jersr:y <:olporation was
thereafter mcrgcd into lrctit ioner on March
16, 1966, with thc lattor corltoration surviv_
ing and assuming the nzrnrc International
Harvester Company. On ,Marr:h 1?, 1966,
Jrctit ioncl. comrncnced cloirg 12usinessr in
New l 'ork Stlte and a Certif icatc of Termi_
nation was filed with the New yor:k Secre-
tary of Statq by the fonmer Nerv JensevI corporation.

' fh , :  
i , rs  Lernt  l t r t

rt ' i : ' lrc r"rr1,it,n fra.nc
lir::rntr,, te ': l iat i l i

l:Jf i)tl(icr j:iri ')f c0rpo:

t,h "or. sh 1!r66, a
krrrgr,, i rrol, ir:es rif
i l . r 'ec.l iverr : iron r
q r r.)s1 ic n i:i are Jitre
v ' ; ) r . :  r ) ,1  t l id  res l ro:
l ic n t.rrlt r:ertair
r:h rsc..1 h', '  pr:t itror
irri t l ,al t ' :r 'm is
ii,:rrLi,:,n i1{l ' l  ,ef the
1,h,r t  i t rcorne dr : r i
r: lr nsi: le rrrrl "invi:st
" i lus i  r r : r , i  i r  c0me"
l:iL ,l i iz,l ' i l i t i '  wou
a.nr i  t : l )  r , ;  pr : , t i i i ' rn '
t":L io'r rr. l '1;:r a s la:
r: i1;l i  cc,r rora', i,r ln.
it. i ,;1.;r,, i1, i l ,, I icense
l l : l l  r I '  t , f  e  T r : :  j

1 :  r  ,v , , ,LLL i .1 '  pai t l  f
1-,  t  . t t i , : ,Cg: lS, .  f  Ne W

I l , ) ' .)onsic er
f  "1,  i , ,s ,1r1.  $re f  ln t '
t l .r i;ra ir>rr of pelit i
r : l i . r f i  nr r :d,  0 'n t ;
r : lz  inr  r ,p :  a c : reCi t  i
Iti.l,;or.,.rxl .Ift:r.l' Je
it,rr J, l,h u s. ir: secki
i t  1, i t l i  (r):elnptiorl .

91[ ,7 , ; ; ,y1'1 21 Jrt,rar
p' i int,  i .o i :on1e J)rc
irr,1.t '  t ,  re 3):ernt ' t ior
I'r,'rk Stztt,e Tas C
3 ' ; ' l  1 ' , . ' f  .S  ,2 t l  ' 115 ,

:Jt:lt,t; tt'g).rr/er e;r re
'i. C),lentv.:, ll;iS
i{): : l?) l i i r is i t  has
1,,: trr)1.r i ;h a, cloniesti
l l : ( i r fFt: ,r :1 is i i l  ef1'eC
l,:r t .n lr t '  I  n' i  s;ueh
i l1 r '  1.,  i6r lrr:d ,r lo

l . ,arv, , !  i . l l r)) ,  t ,rr :  c '
i r :1 r  u i l . J r  l i cen ie
l ,  n  ns  "1"1-  Larv .  $
if ,  r ' t '  l  rr : l r  a ct 'edi1
k ; p  i r : i , i  i n i b r e n r e
l ' , l i . i ' r .  i r l t ; r 'e  d id  n (
l ,r  o- i  i rr- ir . lh a.s r)e1
l; i ' l r  ; . . , , , i11.,,-11 a't 'u6i1
r l ' 1 t r  i i ' . ,  i l o o k  1 ,
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l lhe irrstanl, proceeding's ccntcr upon thc [3'4] Wilh rcgartl to thc allegcd fran-

11crporal.ion franchise ta-x ancl corporation chise tax {eficicncries, however, we reach a

ii,.,nru fee liabilities of petitioner nnd its contrary result and find that respondent

I)1,(:decetjsor corporation f,rr fiscal years 1960 erroneously trealed petitioner's income

i,trough 1966, and Pgtlitioner hertl chal- from the sub;ect short-term notes as "in-

len:ges uotices of dcficiency therefor which vestment income" antl, therefore, that the
it leceiled from responde:nt. Basically, two 

resultant t,ax .eficiencies assessed must be
'll;,iiii'l,i'f"ffffi:lil",Ti"ll;.i."r..,Ii"ll annu'etr' In this instancc we are not being

tirn that certain sihorl;term notes pur- asked by Petitionr:r for a tax credit or ex-

,elr;rrsed lcy petitioner werr3 '(other sccurities" emption' Instead' we are merely interpret-

arr that, term is ur"a'l,o *rrJi"irr*"S 
"r 

ing a statute and regulations promulgated

sr,:r:tion 208 of the Tux ia* with the result thereunder levying a tax, which "should be

ll,ut'in.o*n derivecl therefrom would be interpreted as tht: ordinary person reading

c'rrrsidered "investmernf income" rather than it woultl interpreL iL" (Howitt v' Street &
i b,rsiness income" and pr:titioner's franchise Smith Pubticatiot'ts, 276 N.Y. 345, 351, 12

tax liability would thereby be increased, N.E,zd 4Bb, 43?) and "construed most

ar,d (2) is petitioner, as l,he surviving corpo- strongly against 1,he government and in fa-

ratiion rrfter a statutory merger of two for- uo, o-f the cit,izen" (I>eople ex rel. Mutual

:lil",i1fiH*::-l.""il::;lil, ilr"X,ilil'l rrust co' v' Mitte'r' 1?? N Y' 51' 5?' 6e N'E
jtil of the Tax Law for the license fccs 124' 126)' l{ere' by thtl exprcss terms of

1,i'eviorrsly paid for tht: year lg66 by its section S'31(c) of the Ruling of respondent

1 , r ' e d e c r : s s o r N e w J e r s e y c o r p o r a t i o n ' i s s u e t l M a r c h l ' L ' 1 9 6 2 ( 2 0 N Y C R R 3 ' 3 1 [ c ] ) '

[r,2] considering initia]rv .th9, riy,nse ;*TffrJ:Tif':,ffiJ::f:i'X'::11i:1
:'ce issue, we find that respondent's deler- 

term is utilized 'n subdivision b of section
r,inatirtn of petitionerts d6ficiency must be

,r,rnfirrned. On this question, petitioner $" 
208 of the Tax l'aw' Moreover' that same

r:laimirrg a credit for iice,nse fees paid by tlrt- ruling limits "othcr securities" to' inter alia'

rtilsorbed New Jerscy (orpclration for 1966 ,..u.iti". lssued by corporettions and gov-

lnd, tlrus, is seeking relLiei in the naturc of ernme nta,l brltlics "of a like nature of stocks

,'t,,," ,"*' 'ption' [s sueh, it must con<:(xl- and bontls' wltich arc customarily sold"in

uaii-.r.ry d h.uuy"bultlen and bc able to the opcn markct_or on a recognized cx-

rirint ,o $ome provlsron. of law plainly giv- change". Obviously, the "short-term notes"

ing th: exemption (Malter of Grace v. New purchas.xl by pctitioner do not meet these
'.{"o*;}tate Tax Crtnm.,37 N'Y'2d 193, 196, iriteria for "othr:r securities" as established

i,71 N Y.s.zd ?15, ?18, 332 N.E.zd UB6, 888- 
by rospontlcnt, an{l, at lhe very least, re-

ti89; People exrei.-sygs. ny* {9w^\o1tj21 siondent is trourrd by its own rules (Matter

'i*31'?,il',,T1' *l .l'l'frilt:] f,}; ir conto" v Ntccov' 27 A'D'zd 280' 278
:hough a domestic corporation.surviving I N'Y'S'2d 449' rnod' on other grounds 22

:in€rgcr is in effect.r*tiit"a on its organiza- N'Y'2d 356' 2g2 N'Y'S'2d 857' ?39 N'E'2d

: i o n f o r a n y s u c h t a x e s p r e v i o u s l y p a i d b y 6 1 4 ; M a t t e r o f M e n d e l s o n v ' F i n e g a n ' 2 5 3
i-" rt*ifr,la 6omestic 

'corporation 
{tt-* App.Div. 'i09, 1 l!-Y.S.2d 648, affd' sub nom'

Law, $ 180), the correqponding statute <ical- liitt"' of Mcndelson v' Kern' 278 N'Y' 568'

ino ',t'ith liccnse fecs on foicign corlrcril- 16 N'Ii'zd 106) and lhc citizcnry should be

;' j,n.' io* Law, g 181) contains no provision able to use sai6 rules as a guide in formu-

fur rr.h a crcrl it. Actnrrl ingly, thc only ltt ing ir coulsc,ol'conduct. Such lrcing the

iosical inference to b,e drawn is that the .u*". th" franchise tax deficiencies assessed

f,egistature did not.inl;end foreign corpora- against petiti,ncr must be *nnulled'

tiois, such as p-etitioner, to be entil"ied to 
and dccision should be

iirr'"1"i."a credit (Mc'Kinney's Cons' Laws The determination

of N'Y., Book 1, Statutes, s %0). mo<lifierl, by arinu|ling so much thereof as

t

li
ti
ii
i

I
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assess franchise tax dr:ficiencies, and, as so
modified, confirmed, u'ithout costs.

Dctermina,tion and decirion nr,otlified. bv
annulling so much thereof as .rsscss f.dn_
chise tax-deficiencir:s, andl, as so rnodified,
confirmed, without coslts.

KANE, J.  P.,  and MAII0N[]y,  LARKIN
and HERLIHY, JJ., concur.

58 A.D.zd li20
In the MattErr of L. ALI),{ZABAI. et al..
on behalf of themselves and all others

similarly situated, Respondents,

v.
Ilugh CAREY, as Governor of the State

of New York, et al., ,A,ppellants.

Supreme Court, Appellatc Division.
Third Departmr:nt.

June 28, lg?if.

--. Petitioners, who had be,en employed by
office of parks and reereation in classifled
position of seasonal park put.;il;;.
hrought Articlc ?8 procecding ,.uLinn 

""inlstatement in nuch position, rather tilan in
newty created nonclassified position of
parks and recreation assistants. The Su_
preme C_ourt, Special Term, .r\lbany County,,
Ilobert C. Williams, J., granl,ed application,
and defendants appealed. T,he 

"Sup"u*.

Court, Appellate Division, Mahoney, ,1., treld
that in view of economic burclen 

"i';;;i;:ing with standards set by rn,unicipat poiice
training council it was noi in,p.o1r". f;d;
office of parks apd receation to lnbolirh th"
competitive position and replacc i1; with a
substantially similar noncompetitiuu pori
tion, cs-pecially since therc was no rlesire to
hire diffcrent persons to do thc sarne work
and (2) even if purpose of amendment mak_
ing MPTC standards binding on park com_
mission poliee officers was to rlquire all

park policemen to have MpTC traini;rr
thcre was nothing preventing the oifice r i
parks and recreation from concludirrg tha.t
lherc was no neerl in state parks lor r
seasonal force of I'ully trainecl officers ll
enforce the general criminal law.

Reversed.

l. 0fficers c'11.2

Since on elimination of classifiel posi"
tion of seasonal parl< patrolmen anrl
adoption of nonclassified position of parl.ri
and recreation assistant the petitioner,,t,
who previously had been employed ris se;:,.
sonal patrolmen, wefe given priority 1'or the
new positions l;hey were not aggrier.ed b,,y
the noncompetitive clasiiification and coul,l
not bc hcard to comlllain that the Corrstitu-
tion precluded classifical;ion of the n(,w p0-
sition as noncompet,itive because it coultl
practicably be filled by competitive exami.
nation. Const. art. b, $ 6.

3.'Offi"uo, c=6g.l l
Competitive cl:ls;s pnsition of seilsona,

park patrolman coukl properly be abolisheri
and replaced by substantially similar non-
competitive position of parks and recreration
assistant where change was necessitated by
economic reasons, specifically, burden rvhich
would be imposed if seasonal patrc,lmerr
were required to satisfy requirements sel;
by the municipal police training council, and
classified position was not abolished merelv
because the employer rvished to hire differ-
ent persons to do ther same rvork. E:iecu-
tive Law $S 83b, subds. 6, ?, 840.
3. Officers c'11.2

Reclassifying position of seasonal park
patrolman as parks and recreation assis:ant,
a nonclassified position, did not thwart in_
tent of amendment subjr:cting park r:om-
mission police to municipal police training
council standards sinr:e even if intent ol
amendment was to require park commission
police to have MPTC training it was not
shown that position of park patrolman met
definition of "municipal police officer" nnd,
hence, nothing prevented office of prrrks
and recreation from concluding that ilrere
was no necd for a seirsonal force of fully
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